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Abstract
In populations across the globe, the proportion of older persons is increasing, consequently, greater attention is being paid to age discrimination within employment and in wider society. Whereas some countries have chosen to use moral suasion to limit the proliferation age discrimination, others have elected to address the issue of age discrimination more formally through the enactment of legislation. Notwithstanding this, there is no single all-encompassing solution and indeed, legislation alone is unlikely to be sufficient to eradicate age discrimination in employment decisions. This paper examines the effectiveness of anti-age discrimination legislation in the United Kingdom (UK), particularly as it relates to older workers. The method of analysis used is an assessment of cases of discrimination decided by the Employment Tribunals in the United Kingdom. Over the period of time examined, (2006-2013), there has been an increase in the number of age discrimination claims made against employers, although the rate of success of the claims has been variable. Our analysis suggests that most of the claims presented before the Employment Tribunals were concerned with issues relating to recruitment and selection, redundancy, and unfair dismissals. In order to successfully prove their claim, aggrieved parties must provide proof of intent by the organisations to discriminate, even where prima facie discrimination has been established. Furthermore, the evidence produced by claimants must also be sufficiently robust to prove that the organisation has committed an act of discrimination, after which the burden of proof shifts to the responding organisation to show that the act or omission was not discriminatory. An examination of the tribunal statistics revealed that discrimination on the basis of age appears to be continuing within United Kingdom workplaces. However, the Tribunal decisions also highlight that the exceptions upon which employers can rely, may inadvertently permit discrimination against employees on the basis of their age, to continue. Our review has shown that although the legislation establishes a necessary and useful framework for determining age discrimination and for protecting individual rights, the legislation on its own is unlikely to be sufficient to effect complete non-discrimination. Furthermore, the introduction of tribunal fees has had an adverse effect on the number of tribunal cases presented for adjudication.
Introduction
Globally, the average age of populations’ is on the increase (Duncan and Loretto, 2004; Encel, 2001). This is in part as a result of projected demographic and societal changes, including declining birth rates, longer periods being spent in education by young adults and an expected extended lifespan (Loretto and White, 2006a; McNair, 2006; Warnes and John, 2005). Notwithstanding this, older workers continue to face challenges in finding and retaining employment and age discrimination is said to be one of the primary reasons for this (Busch et al., 2004; Ginn and Arber, 1996; Loretto and White, 2006a; PIU, 2000; Taylor and Walker, 1998a). Consequently, greater attention is being paid to age discrimination, particularly as it relates to employment.  The approach of many developed nations has been to address this issue through the establishment and implementation of legislation (e.g. Australia, Canada, the United States of America and the United Kingdom) (Gunderson, 2003; Lahey, 2010; Thornton & Luker, 2010). The United Kingdom (UK) first enacted legislation to address age discrimination in the workplace in 2006 in the form of the Employment Equality (Age) Regulations, 2006, after earlier attempts to use non-legislative measures such as education and moral suasion failed. The purpose of this paper is to assess the effectiveness of anti-age discrimination legislation in the United Kingdom, particularly as it relates to older people. The method used in this paper is an analysis of the decisions made by the country’s Employment Tribunals to determine the way in which legislation is interpreted within the court and tribunal system. This approach allows us to gather insights into: (1) those aspects of employment where employees are experiencing the greatest level of discrimination, (2) and the types of evidence and cases which have been successful at tribunal.
Regarding the definition of an older worker, within this paper, older workers are regarded as workers aged 50 and over. This is consistent with the classification used by the British National Statistics Office as well as by previous research in this area (Kirton and Greene, 2006; Lahey, 2006; Loretto, 2010; Loretto and White, 2006a; MacNicol, 2007; Stoney and Roberts, 2003; Whiting, 2005). 

This study is important because the legislation was enacted to make age discrimination illegal, and as such an assessment of whether and to what extent it has achieved its objective is critical for the population, the legislature as well as policy makers.  Specifically, the findings will offer guidance on whether further amendments are necessary to improve its efficacy towards the goal of non-discrimination on the basis of age.  Secondly, the reasons for discriminatory attitudes and practices towards older workers are also an important factor to this research. One of the primary reasons for the perpetuation of discrimination of older workers within the workplace is the acceptance of prejudicial stereotypes or ignorance on the part of employers in relation to the abilities of older workers (Collins, 1992; Kirton and Greene, 2006; Vickerstaff et al., 2007). Invariably, this has led to older workers being considered as a homogeneous group, rather than individuals with varying levels of skills and competence, who are still able to contribute to the workplace (Duncan, 2003; Taylor and Walker, 1998a). In turn this has resulted in the perpetuation of age discrimination within workplace practice which may be evidenced by lack of job prospects for older applicants and failure by older employees to access training opportunities (Loretto and White, 2006b; Metcalf and Meadows, 2006; PIU, 2000; Taylor and Walker, 1998a). Furthermore, it has been suggested that continuous use of discriminatory practices could have a multiplier effect in many areas of the economy and thus the wider society. This effect could be manifested in lack of economic growth, reduced tax revenues and increases in public expenditure, for example in relation to increased income support required (McGuire and Robertson, 2007; Neumark, 2009). Thus, the second reason this research is regarded as important is that it will enhance the current level of understanding of age discrimination and the effect of anti-discriminatory legislation, namely the Equality Act, 2010 on Human Resource practices within British workplaces in relation to older workers. 
Thirdly, in comparison to the volume and scope of research conducted in relation to other forms of discrimination, research on the anti-age discrimination legislation and its ability to effect changes in workplace practice is limited (see Bennington and Wein, 2000; Chugh and Brief, 2008; Hornstein et al., 2001; Kirton and Greene, 2006; Leeson and Harper, 2005; Neumark, 2001 and 2003; Taylor and Urwin, 1999). In addition, the examination of anti-discrimination legislation, specifically in relation to the attainment of its non-discrimination objectives and the theory which surrounds it, has been done largely within a legal context or from an economic perspective rather than in relation to human resource management practices (Adams, 2004; Liff and Wajcman, 1996). The result of this is that the existing literature has been less useful in explaining the pattern of discrimination within the context of employment (Cain, 1984). Thus the third reason this research is important is its anticipated contribution in respect of broadening the extant literature concerning the anti-age discrimination legislation and human resource management practices. 
Background to the development of anti-age discrimination legislation in the United Kingdom
Age discrimination is defined as treating one person less favourably than another as a consequence of their age (Sec. 13(1), Equality Act 2010). Prior to the enactment of Employment Equality Act, 2006, research commissioned by the government of the United Kingdom (McKay & Middleton, 1998) found that older workers were unlikely to return to work once they became unemployed. Older employees were also more likely to face age discrimination in relation to other aspects of employment practice (e.g., recruitment and training). These findings prompted the United Kingdom government to engage in a consultation process with various stakeholders (e.g., workplaces and trade unions) to further examine age discrimination in employment. As an outcome, the government utilised more passive means to address age discrimination in employment, rather than introducing legislation. This passive (or soft touch) approach involved educating workplaces about the benefits of non-discrimination and the advantages of having an age diverse workforce. However, such measures were inadequate (Sargeant, 2006), and the government of the United Kingdom subsequently enacted anti-age discrimination legislation in 2006. This decision also coincided with a directive by the European Council (EC) (2000/78/EC) which required European Union (EU) member states to enact anti-age discrimination legislation, within a stated time period. 
The Employment Equality Act, 2006 followed a long tradition of anti-discriminatory legislation in the United Kingdom (e.g., Race Relations Act, 1968, 1976; Sex Discrimination Act, 1975) in addressing specific grounds of discrimination. However, in 2010, The Equality Act (EA 2010) was established and in effect repealed the Employment Equality Act, 2006. Notwithstanding this, the rights and obligations established within the Employment Equality Act, 2006 remain largely unchanged and have been encompassed within the Equality Act, 2010. The Equality Act, 2010 replaced nine discriminatory laws on age, race, sex, gender reassignment, marriage and civil partnership, disability, religion/belief and sexual orientation. It is a comprehensive Act intended to harmonise, clarify, and extend discrimination across different characteristics protected under United Kingdom laws (Hepple, 2011). The effect of the Equality Act, 2010, specifically as it relates to age is to extend legal protection on the basis of age (beyond employment and vocational training) to encompass the provision of goods and services. This consolidation is instrumental for increasing the profile and perceived importance of age discrimination by signalling that age discrimination is on par with the other forms of discrimination (Hornstein et al., 2001). 
The introduction of the Equality Act, 2010
As indicated, the introduction of the Equality Act, 2010 consolidates various grounds of discrimination and facilitates a greater level of consistency across anti-discrimination legislation in the United Kingdom.  It also gives greater prominence to the existence of age discrimination by employers and within wider society. The Act extends some protections to those who encounter age discrimination, which were not previously allowed for by the Employment Equality Act, 2006. Some of the key provisions contained within the Equality Act, 2010, particularly as it relates to age include the following:
1) Section 1 of the Act introduced a duty to advance equality on public sector firms. Public sector organisations, therefore in the execution of their duties, must do so in such a way as to ensure a reduction of inequality of outcomes.
2) Section 149 of the Act, imposes a duty on the public sector to eliminate discrimination but further mandates organisations to promote equality opportunity.
3) According to Section 158 of the Act, positive action is now allowed across all employment practices, where it enables persons to overcome the challenges of a protected characteristic.

4) Section 159 of the Act allows an employer to take a protected characteristic into consideration when deciding who to recruit or promote in a so called “tie break” situation, where more than once suitable candidate is being considered for a post. 
5) Under Employment Equality Act, 2006, the law prohibited age discrimination within employment and vocational training, however the Equality Act, 2010 extended this protection to goods and services as well.
6) Previously, aggrieved parties alleging discrimination needed to establish that there was a comparator who would not have been treated in the same way, i.e. unfavourably treated in comparable circumstances, however this requirement has been eliminated under the Equality Act, 2010.
7) Although previously prohibited, Section 14 of the Act, now makes it possible for an aggrieved party to make a claim against an employer on a combination of protected characteristics, for example, sex, age and gender discrimination.
8) Under Section 124 of the Equality Act, 2010, the powers of the tribunal have been expanded to obviate the adverse effect on any other person. Employers must take measures to ensure that the employment practices are non-discriminatory and are in compliance with Equality Act, 2010. 
To date, there has been no comprehensive analysis of Equality Act, 2010 as it relates to age to determine whether or not it has been effective.  In fact, the concept of effective legislation is somewhat ambiguous and previous researchers have sought to address such issues, relative to other protected grounds of discrimination in different ways. In the next section, such efforts are discussed and a proposed approach for assessing the effectiveness of anti-age discrimination legislation proposed.
Efforts to measure the effectiveness of anti-age discrimination legislation
In order to analyse the effectiveness of the anti-age discrimination legislation, we first focus on the objective of the legislation. The reason for the enactment of both the Employment Equality Act, 2006 and the Equality Act, 2010 as it relates to age, is to prohibit age discrimination in employment and wider society. As stated, the purpose of this paper is to assess legislative effectiveness in relation to older persons, therefore to this end, it would seem reasonable to examine the number of older persons employed subsequent to the enactment of the legislation and compare this with those employed prior to the legislation. Then, where an increase in the number of older workers employed has occurred subsequent to the legislation, perhaps the legislation may be viewed as a factor instrumental in this change. However, this quick and dirty approach is replete with potential pitfalls as it fails to consider the complexity of the (social, economic, legal and cultural) environment in which the workplace operates (Bennington and Wein, 2002; Hornstein et al., 2001; Loretto and White, 2006a; Smedley and Whitten, 2006). Thus, any changes which are observed may or may not be attributable to the legislation. In short, the determination of the effectiveness of the legislation is not a straightforward process, which may explain the paucity and ambivalence of studies which currently exist (see Hornstein et al., 2001; Neumark, 2003; Warr and Pennington, 1993). 
Previous studies on discrimination, have examined the issue of legislative effectiveness in a variety of ways.  For example, Neumark and Stock (1999) studied the effects of the US Age Discrimination in Employment Act (ADEA, 1967) by examining the changes in employment rates for older workers, prior and subsequent to the enactment of the ADEA (1967).  Audit studies have also been conducted to determine whether discrimination continues to exist subsequent to legislation.  In previous studies, researchers (Bendick et al. 1996; McGoldrick and Arrowsmith, 1993) submitted job applications to various organisations where job applicants were matched in every way with the exception of their age, with a view of determining whether the younger applicants received more favourable treatment. Further methodological approaches have also been used, including surveys and interviews (Adams, 2002; Metcalf and Meadows, 2006; 2010) where employers were required to indicate whether or not their employment practices reflected a preference for certain age groups when making employment decisions, at a period of time prior as well as subsequent to the enactment of anti-discrimination legislation. In the next section we review a selection of tribunal cases from 2006-2013.
Reviewing the tribunal cases
Employment Tribunals are independent judicial bodies charged with the responsibility of determining disputes which may arise between employers and employees or potential employees in relation to employment rights. While an Employment Tribunal hearing is less formal than a court hearing, the decisions made by Employment Tribunals are legally binding and must be followed. Cases are usually heard by a panel of three people, i.e. the 'Tribunal', which includes a legally qualified Employment Judge, and other members with experience dealing with employment problems. Tribunals are independent and make decisions impartially, based on the rule of law, the evidence presented and the arguments advanced in support of the claim. Specifically as it relates to discrimination, complaints made to the Employment Tribunals are wide ranging and extend to all grounds of discrimination outlawed in the UK. With respect to age discrimination, such complaints may include but are not limited to the following: i) less favourable treatment on the grounds of age; ii) indirect discrimination including harassment or victimisation on grounds of age; iii) unfair dismissal which may be related to age; iv) failure to consult in redundancy situations; v) failure to make redundancy payments to employees; vi) redundancies made on the basis of age.
Employment tribunals deal with claims which arise under the relevant employment law, however, their decisions do not set legislative precedents unlike decisions made within the Courts. Decisions made in relation to a court case maybe referred to as a guide when making subsequent decisions by Courts and tribunal panels. Moreover, tribunal decisions may be appealed on a point of law within the court system, notwithstanding this, adjudications by employment tribunals are important to the extent that they make available an alternative legal option to resolution for aggrieved parties.
The Equality Act, 2010 is not self-enforcing, in order for punitive or any other type of action to be initiated against a workplace engaging in or suspected of engaging in discriminatory practices, the onus is on the affected worker/applicant to file a claim against the workplace.  Where initial attempts to resolve the matter without judicial involvement fail, action may be taken through the court or an employment tribunal. In practice, the burden of proof in cases of discrimination is first on the aggrieved party, who must not only assert that discriminatory action has been perpetuated against them but must also offer evidence in support of their assertions. The Igen test, which derives from the Igen v. Wong (2005) case, established guidance on burden of proof, applies equally to both direct and indirect discrimination. The Igen test is a two-stage test and in the first instance, the claimant must prove that the respondent organisation has committed an act of discrimination, subsequently the burden of proof shifts to the respondent to show that the act or omission was not discriminatory. 
The number of court and tribunal matters which are adjudicated in respect of age discrimination may be used as one way of assessing the extent to which workers are asserting their legal rights available. An increase in these matters could represent an increased number of workers accessing (previously unavailable) legal protection from age discrimination in the workplace, and in this regard, legislation may be considered effective. However, this cannot be completely relied upon particularly because of the relatively high number of discrimination cases which fail because of the absence of supporting evidence of discrimination (Leeson and Harper, 2005).
The cases in this paper were obtained from the Employment Tribunal Service repository which included statistics on tribunal claims made and compensation awarded, and detailed records of specific cases across all prohibited grounds of discrimination. This approach was taken for several reasons:
1) The introduction of anti-age discrimination legislation is said to have a variable effect on the workplace. A review of tribunal decisions offers a clear indication as to the nature and outcome of matters.
2) The use of statistical data shows the pattern of claims and outcomes over time, since the enactment of the legislation. This also provides an indication of the change trajectory, starting with the first year of the legislation, the development is seen with an increased number of claims and an increase in the compensation awarded.
3) Unlike an employer survey which may elicit policy ideals, the decisions and outcome of claims emanating from a tribunal are made after the presentation of evidence. The cases selected in the paper will illustrate the type of evidence in required to support a claim in order to be successful. Additionally, the cases also illustrate the types of issues related to age discrimination which employers and employees are faced with, and offer practical insights into the types of behaviour considered to be discriminatory or quasi-discriminatory within the context of employment.
Table 1 reports the Employment Tribunal Service report statistics in relation to age discrimination from 2006/07 through to 2012/13. 
INSERT TABLE 1 HERE
The Employment Tribunal Service statistics in relation to age discrimination for the period 2006/07 through to 2012/13 are presented in table 1. For the period October 2006 to September 2007, 137 age discrimination cases were disposed by the Tribunal Service. In this period, there were no compensation awards recorded, however, even though no cases were successful at tribunal, 41% were conciliated through ACAS. In this first year of the existence of the anti-age discrimination legislation, there was a relatively high proportion of failure of presented claims to wit 38% of the cases were withdrawn; 8% struck out; and 4% were unsuccessful at hearing. In the succeeding year (2007/08) 1,778 claims of age discrimination were disposed. Although this is more than double the claims of the preceding year, age discrimination claims did not achieve the relatively higher volume when compared to the claims made on other grounds of discrimination, for example equal pay claims represented 21% of the total claims made; unfair dismissal, 14% and sex discrimination, 9%. Of the age discrimination claims disposed during this period, 3% were successful at tribunal, 8% were unsuccessful at the hearing; 35% withdrawn; 45% ACAS conciliated and 5% were dismissed. For those claims which were successfully adjudicated at tribunal hearings, the average compensation awarded was £3,334 and the maximum award £12,124. However, once again when this is compared with other aspects of discrimination the compensation awarded in age discrimination cases is relatively low. Thus, for example with respect to sex discrimination cases, the average award was £11,263 with a maximum award £131,466; claims of disability discrimination achieved an average award of £19,523 and a maximum award of £227,290. This disparity between the age awards and the awards made for the other grounds of discrimination, could be due to the nature of the age discrimination claims which were made, as well as the relatively new nature of the age discrimination legislation, which during 2007/2008 would only have been in the second year of its existence. In the period 2008/2009, 1.6% of all tribunal cases disposed were in respect of age discrimination cases, a total number of 2,472. Of the age discrimination cases disposed, 32% were withdrawn, 40% were ACAS conciliated, 10% were struck out at hearing, 2% were successful at tribunal, 5% were dismissed at a preliminary hearing and 10% were unsuccessful at hearing. The maximum award received during this period was £90,031; whilst the average award was £8,869. During the following year, (2009/10) 3,836 age discrimination claims were disposed. Adjudication of these matters by the tribunal resulted in the following decisions: 2% were successful at tribunal, 9% were unsuccessful at the hearing; 39% withdrawn; 39% ACAS conciliated and 3% were dismissed. For those claims which made it to the hearing stage, the average compensation awarded was £10,931 and the maximum award £48,170.  For the period 2010/11, there were 3,701 age discrimination claims made. This represented 3% of the overall total employment claims disposed by the tribunals. The decisions made on these discrimination claims may be categorised as follows: 2% were successful at tribunal, 9% were unsuccessful at the hearing; 40% withdrawn; 35% ACAS conciliated and 3% were dismissed. In respect of the claims which were heard at tribunal during this period, the average award was £30,289, whilst the maximum award was £144,100. During 2011/12, there were 3,764 age discrimination claims were disposed by the tribunals. The decisions made on these discrimination claims may be categorised as follows: 1% were successful at tribunal, 8% were unsuccessful at the hearing; 42% withdrawn; 32% ACAS conciliated and 3% were dismissed. In respect of the claims which were heard at tribunal during this period, the average award was £19,327, whilst the maximum award was £144,100. During the final period presented of 2012/2013, 2,818 age discrimination claims were made. The decisions made on these discrimination claims may be categorised as follows: 4% were successful at tribunal, 11% were unsuccessful at the hearing; 6% were struck out; 32% withdrawn; 43% ACAS conciliated and 4% were dismissed. In respect of the claims which were heard at tribunal during this period, the average award was £8,079, whilst the maximum award was £72, 500.
These statistics indicate a general increase of the number of age discrimination cases over the period of time since the enactment of the anti-age discrimination legislation in the United Kingdom. Despite this, age discrimination claims constitute only a relatively small proportion of the total tribunal cases disposed. However, this should not be interpreted as a reason for discounting the impact of the legislation since this relatively low number of claims may be as a result of a number of factors, including a lack of awareness of legal rights and responsibilities; unwillingness to make complaints/grievances; inability to understand legal terminology; perceived length of the process; and lack of support from colleagues. The statistics also suggest that anti-age discrimination legislation is having an impact on workplace practice, to the extent that where workplaces wish to avoid challenges to their HR practices through court cases or tribunal hearings, they would be more likely to ensure that their employment practices are non-discriminatory (Lahey, 2006; Neumark and Stock, 1999). However, these statistics could also suggest that there is a further need for education and monitoring of employment practice to ensure continued compliance with the legislation. As the number of cases has increased annually since 2006, age discrimination may be said to be achieving a greater public profile, with an increased number of workers and job applicants filing claims alleging incidents of age discrimination.
At the end of July 2013, the Courts and Tribunals Service in the United Kingdom introduced fees for persons submitting a claim to the Employment Tribunal. The fees range from £160 to £250 in order to submit an employment tribunal claim and increases to £250 up to £950, in order for a final tribunal hearing. However, there are two types of fee waivers which claimants may be entitled to access. Persons may be eligible for a fee waiver either if they receive state income support or pension benefits or if their gross monthly income is less than provided thresholds. 
 Tribunal cases

In this paper, 125 decisions are analysed on age discrimination claims brought before the Employment Tribunals in the United Kingdom, from 2006-2013 (see Table 2).   A repository of all decided cases is held at the national office of the Employment Tribunal Service in Bury, St. Edmunds, Suffolk, United Kingdom. The sample of tribunal cases presented here relate to various employment practices including those of recruitment and selection, training and redundancy within British workplaces. The claims presented to the tribunal for adjudication have been largely unsuccessful (i.e. failed, dismissed, struck out or withdrawn). In fact of the 125 cases in the sample 79(63%) were unsuccessful at the tribunal and of the cases which remain 2 (2%) were settled by conciliation. The final 44 cases or 35% of the sample were adjudicated in favour of the claimant by the tribunal or a default judgement awarded.
INSERT TABLE 2 HERE
Next, the findings from selected cases decided by Employment Tribunals which relate to recruitment and selection, redundancy and unfair dismissal in workplaces in the United Kingdom, are discussed.  For each area, we highlight details of the claims to illustrate issues of age discrimination within workplaces in the United Kingdom and the decisions by the Tribunal, to identify how the law is applied and interpreted. Our analysis offers an insight into the extent to which, in practice, the anti-age discrimination legislation has had the effect of reducing or removing age discrimination from employment. 
Age discrimination in recruitment and selection
According to the Equality Act, 2010, employers are prohibited from discriminating against employees on the basis of age within recruitment and selection. Therefore, during the recruitment and selection process, an individual who believes he or she has been discriminated, on the basis of age, must provide evidence to support a claim with the tribunal office. From our sample, we have identified: Homer v Chief Constable of West Yorkshire Police, 2010; Berry v Recruitment Revolution & Ors, 2010; Keane v Investigo & Ors, 2009; and Richardson vs Commissioner of Police for the Metropolis, 2011 as claims relating to recruitment and selection. The claims relate to different aspects of the recruitment and selection process from advertising vacancies to failure for appointment to a post because of age.
Homer v Chief Constable of West Yorkshire Police (2010)
Homer (claimant), an ex-detective inspector with 30 years of service, took a position as legal adviser with the Police National Legal Database. Although he had no law degree, he met the requirements of the post and was considered to have "exceptional experience/skills in criminal law, combined with a lesser qualification in law." Homer's manager offered him the opportunity to take a law degree funded by the department, but he declined as he would have retired at the time of its completion. A subsequent review of the salary and recruitment structure led to re-grading and Homer failed to qualify for the top level, as he did not have a degree although he met the “exceptional” criteria. Homer made a claim against the Police Service alleging that this action was discriminatory on the basis of his age. The Employment Tribunal found that there was indirect age discrimination because the respondent had failed to adopt a reasonable alternative relating to the claimant’s possible appointment to a higher position. The decision was overturned on appeal, and the conclusion was that the appellant's case was not one of a particular disadvantage but a claim for more favourable treatment on account of age.  The appeal was therefore dismissed because Homer failed to establish a specific group or individual disadvantage related to age.
Berry v Recruitment Revolution & Ors (2010)
A recruitment agency (Recruitment Revolution & Ors) advertised a job and indicated that it would be suitable for a school-leaver or A-level student. Berry (claimant) contacted the agency to find out if the position would be suitable for him. The agency responded by saying that the wording was a mistake and that the claimant could apply, which he never did. Notwithstanding this, he made a claim to the Employment Tribunal, which was dismissed, as the claimant had not actually applied for the job. Berry subsequently appealed the decision. The Employment Appeal Tribunal (EAT) concluded that an employer is only liable where the claimant had been affected in any way, which did not happen in this case, since the claimant did not in fact apply for the job. Moreover, because his inquiry was to an agency and not to the potential employer, the law also did not apply. The claimant was found to have previously made some 50 similar applications to the Tribunal, which was frowned upon by the Justices as this was seen as an attempt to exploit the legislation for financial gain. 
Keane v Investigo & Ors (2009)
Keane (claimant) was a highly qualified accountant in her 50’s. She applied for a large number of jobs advertised online as suitable for newly qualified accountants. When Keane was not offered an interview, she brought an action to the tribunal for age discrimination. All claims were dismissed on the basis that there had been neither direct nor indirect discrimination. The Tribunal went on to consider whether the claimant’s applications for the jobs in question were genuine, and concluded that they were not. The Tribunal also agreed with the respondent (Investigo and Ors) that the claims were both misconceived and an abuse of process, and accordingly made an order for costs against the claimant. The claimant appealed the Tribunal’s decision but the Employment Appeal Tribunal subsequently upheld the Tribunal’s decision and ruled that the Tribunal had followed the law in arriving at a decision based on the evidence before it.
Richardson vs Commissioner of Police for the Metropolis (2011)
Richardson (aged 58) was a Police Officer since 1970. During his career he repeatedly applied for but was rejected for a posting with the Criminal Investigation Department (CID) as a Sergeant.  In April 2008, Richardson again applied for a transfer to the Detective Sargeant rank with the CID but he failed to secure the placement. When he made queries on his application, he was repeatedly met with responses by the HR managers, which could be regarded as discriminatory on the basis of age, such as “aren't you too old for this now?” Subsequently, his Specialist Team was disbanded and he reverted to his substantive post as a uniform Police Sergeant.  The Claimant later resigned and made a claim to the tribunal complaining of age discrimination and harassment on the basis of age. The claim was dismissed by the Tribunal due to a lack of evidence. The Tribunal conceded that although the work environment was not an entirely reasonable one, the treatment meted out to the claimant was not as a result of age discrimination, but rather because of the re-organisation at the Police Department where he was based.
Our review indicates a few noteworthy findings.  First, the high failure rates in recruitment and selection claims are also largely due to the failure of the claimants to present evidence. Tribunals cannot make decisions on the basis of speculation, conjecture or assumptions, thus at the outset, claimants must clearly establish their case with clear supporting evidence.  They need to prove that a specific legal directive of the Equality Act, 2010 has been breached which resulted in the claimant being treated less favourably than another person on the basis of their age. These decisions highlight the challenging nature of the process of gathering appropriate and robust evidence and adequately establishing facts in a discrimination case.
Table 2 indicates that there were 16 (13%) claims related to age discrimination in recruitment and selection practices. The small size of this category relative to the redundancy and unfair dismissal claims could be regarded as an indicator of the difficulty in which employees have in substantiating their discrimination claims.  In our review, the nature of claims vary, and range from rejection in application for employment because of the applicant's age to a refusal to interview potential candidates because of their age. Claims were also made when discriminatory remarks were made concerning a claimant's age at an interview. 
From these claims, it is clear that obtaining evidence to support such cases would be challenging in part because employers are unlikely to provide claimants with evidence which would incriminate them. Thus, complainants seeking to prove their case experience difficulty obtaining evidence essential to shift the burden of proof to the employer. Out of the 16 recruitment and selection claims in our review, only one was awarded a default judgement in favour of the respondent because the claimant failed to pursue the case. The remaining 15(94%) of the claims were unsuccessful because they were dismissed or were struck out. 
These cases further reinforce the need for claimants to ensure that the evidence presented in support of their claims is sufficiently robust to withstand the Igen test.  However, the cases also highlight some workplace practices which may be potentially discriminatory and require change. The decisions made, also highlight the fact that the establishment of the anti-age discrimination legislation was not intended for malicious and vexatious claims as in the case of Keane vs. Investigo & Ors (2009) and Berry vs. Recruitment Revolution & Ors (2010). Claims must be legitimate and the intention of the claimant to obtain employment a genuine one. Our review also indicates that employers did not appear to be using or developing advertisements which are discriminatory. However, through the interview and selection process, HR officers or managers could benefit from training on legally acceptable ways to prepare job postings, how interviews should be conducted, and more importantly, knowing what comments could be considered discriminatory and consequently illegal.  The next section considers age discrimination cases in respect of redundancy.
Age discrimination in redundancy
The primary legislation which governs redundancies is the Employment Rights Act (ERA) 1996, thus the effect of the anti-age discrimination legislation on redundancies is to prohibit employers from considering age when making redundancy decisions. For an employee to be legally made redundant, their dismissal must have come about where the business ceases or the need for the employee has stopped because the tasks the employee previously fulfilled are no longer required. However, where age plays a role in such decisions, they could be considered discriminatory.  Below, we identified and reviewed three claims - Benson and Ors vs. HM Land Registry, 2011; Gay vs Sophos PLC, 2010; Woodcock vs Cumbria Primary Care Trust, 2012 - filed with Employment Tribunals in relation to redundancies. In these claims the complainants allege that the reason for their redundancies was age discrimination.
Benson and Ors vs. HM Land Registry (2011)
HM Land Registry initiated a redundancy plan to reduce its workforce and allocated funds in order to cover the costs and expenses associated with a redundancy exercise. In making this determination, the respondent identified the maximum number of staff which the allocated budget could cover. The claimants, aged between 50 and 54 made a request to be made redundant during this exercise, but were refused. They subsequently initiated a complaint against the respondent alleging they were discriminated against on the basis of their age. They claim that the respondents decided not to accept their requests to be made redundant because their entitlements (due to their age) to redundancy payments would have meant that the respondent would exceed its budget. The Employment Tribunal ruled that the budgetary limit applied by HM Land Registry was not the only way to achieve its aim, and as such the redundancy scheme was discriminatory.  The decision was appealed and overturned by the Employment Appeal Tribunal on the basis that the Tribunal made an error in the manner in which it defined affordability. The decision should have been based on acknowledging that a decision by an employer on how to allocate its financial resources is a legitimate aim. The Appeal Board concluded that even though the decision taken by the company to contain costs was disproportionately unfavourable to older employees it is fundamental to appreciate that not all measures with a discriminatory impact are unlawful.
Gay vs Sophos PLC (2010)
Gay (claimant) was dismissed by reason of redundancy from her role as a vice president within Sophos PLC following a restructuring exercise. Aged 50 at the time of the redundancy, the claimant alleges that unlike other younger colleagues, she was not considered for alternative roles within the organisation at the time of restructuring because of her age. The tribunal dismissed her claim and rejected her allegation that she was treated less favourably because of her age. The tribunal panel ruled that the reasons for her treatment were due to business factors, therefore not issues relating to her age, and therefore the act was not discriminatory. The claimant appealed this decision but the appeal was also dismissed.
Woodcock vs Cumbria Primary Care Trust (2012)
Woodcock (claimant) was made redundant by Cumbria Primary Care Trust before his 49th birthday. The claimant alleges that his dismissal on the basis of redundancy was done on the grounds of his age. The allegation made is that this action was taken by the Trust in order to save the pension expense which it would incur if the claimant was allowed to continue his employment beyond the age of 50. The claim was dismissed at tribunal and the claimant appealed the decision. The appeal was also subsequently dismissed. In making the decision, the Tribunal rejected the argument that the claimant's unfavourable treatment by the Trust was a cost saving exercise. The Employment Appeal Tribunal determined that the termination of the claimant was genuinely on the grounds that Mr Woodcock was redundant which is an acceptable and legitimate aim and not on the basis of cost.
The number of tribunal cases on redundancy totalled 31 (25%) of the total tribunal claims (see table 2). Of the 31 cases which relate to redundancy, all the claimants cited age discrimination as a determining factor. Of these claims, 18 (58%) were successful and the tribunal ordered the respondents to make redundancy payments to the claimant. A default judgement was awarded in favour of the claimant, because of the respondent’s failure to respond to the claim within the permissible time limits. Furthermore, 3 (9%) of these cases were struck out because the claimant did not have the 12 months of service required to entitle them to redundancy payments.  Two further claims were dismissed, because one was presented outside the time limits, and the other was not well-founded (i.e., there was insufficient evidence presented to support the claim of redundancy on the basis of age discrimination).
The decisions made in relation to the redundancy cases considered here reflect the challenges of successfully presenting a claim for discrimination on the basis of age in redundancy decisions. The Equality Act, 2010 permits workplaces to discriminate where they can show that their goal is the attainment of a permissible and legitimate aim. As such, even when the action by an employer appears discriminatory, the tribunal may not rule in favour of the claimant, where the workplace can demonstrate circumstances surrounding the redundancy means that it can rely on the permissible exceptions. The next section examines unfair dismissal cases.
Age discrimination in unfair dismissal
Unfair dismissals, similar to redundancies, are not governed primarily by the Equality Act, 2010, but by the Employment Rights Act (ERA) 1996. However the Equality Act, 2010 makes it illegal to treat a person less favourably than another on the basis of age, which includes dismissal on the basis of age.  We reviewed the following cases: James vs Gina Shoes Limited and Others, 2011; Rivkin vs. Mott MacDonald Ltd., 2010; O'Reilly vs BBC and Anor, 2010; Beck vs. Canadian Imperial Bank of Commerce, 2010; Hussain vs Vision Security Ltd & Anor, 2010, which provide an insight into issues tribunals consider when making decisions on unfair dismissal claims.
James vs Gina Shoes Limited and Others (2011)
Mr James (claimant), aged 58, was employed as a production manager at Gina Shoes Limited. The managing director had performance related concerns about Mr James and arranged for him to be monitored and his management style reviewed. Mr James subsequently went on sick leave for stress, resulting from this monitoring.  During a meeting the following week, the managing director asked Mr James whether it was his age that caused him not to be able to meet the company’s expectations. The managing director also asked whether, if Mr James was younger, the company would have been able to train him.  Upset by these comments, Mr James resigned raising a grievance against the respondent. During the grievance hearing that followed, the managing director used words to the effect of “you can’t teach an old dog, new tricks.” Mr James took the matter to an Employment Tribunal claiming constructive unfair dismissal and age discrimination against the respondent. The Tribunal found that the implied duty of mutual trust and confidence had been breached and upheld Mr James’ claim for unfair dismissal. However, the Employment Tribunal reduced his compensatory award by 40% because the claimant had contributed significantly to the situation on the basis that he had not put forward suggestions on how to improve quality or production in his department. In relation to the age discrimination claim, the Tribunal found that the comments made by the Respondent’s managing director had been taken out of context and were not something which influenced the way in which the managing director, or indeed any of the directors of the company, had treated Mr James. As such, the Tribunal found that there was insufficient evidence to establish an age discrimination case. Mr James appealed the Tribunal’s decision, and the Employment Appeal Tribunal allowed the appeal on both points. The Employment Appeal Tribunal held that the remarks about Mr James’ age “plainly raised a prima facie case of discrimination.,” Moreover, no opportunity had been given to the parties to address the factors which contributed to James’ dismissal before the Employment Tribunal determined the point and it was not apparent that the Employment Tribunal had applied the culpable and blameworthy conduct test to the question of contribution. 
Rivkin vs. Mott MacDonald Ltd (2010)
Rivkin (claimant), aged 60, was made redundant but was offered an interview with Mott MacDonald Ltd for a different post with the company. He did not secure the post and pursued claims of unfair dismissal and age discrimination. The Tribunal dismissed his claim of unfair dismissal but upheld the claim of age discrimination. The Tribunal found that the person who interviewed the claimant was aware of his age before the interview because it was written at the top of his resume which the interviewer had received beforehand. The interviewer denied that he knew the claimant’s age, claiming that the claimant himself had brought up the age issue during the interview. The interviewer stated that his main concern with appointing the claimant was the length of time which would be required to train him. The Tribunal determined that the interviewer was lying when he said that he did not know the claimant’s age at the interview.  The Tribunal applied the Igen Rule and determined it was unable to accept the respondent’s explanations that the claimant had not been appointed because he was not suitable, once the interviewer was found to have lied. The respondent appealed the decision, and the Employment Appeal Tribunal accepted that the interviewer may have lied about his knowledge of the claimants' age but notwithstanding this, the Tribunal should have also considered the further explanation that the claimant also inferred his age and age range during the dialogue of the interview. The appeal by the respondent against the age discrimination ruling was allowed.
O'Reilly vs British Broadcasting Corporation (BBC) and Anor (2010)
O’Reilly (claimant) was employed by the BBC to present a television programme called Country File. A decision was taken by to refresh the look of the programme and this involved removing some presenters, including the claimant (aged 51). All but one of the new presenters were 20 years younger than the claimant, and on this basis, the claimant initiated an age discrimination claim against the BBC. Despite being presented outside the 3-month period allowed, the Tribunal decided it would be just and equitable to extend the time since the prejudice to the claimant, were she not permitted to pursue her claim, would be substantial and outweighed that of the respondent in permitting the claim to proceed. The claimant presented the matter to the Tribunal principally as an issue of age and sex discrimination. After considering the evidence presented, the Tribunal decided that if the claimant was younger she would have been given the opportunity to remain a presenter of Country File. Despite the fact that justifications offered by the respondent appeared legitimate, i.e., the respondent failed to establish that younger presenters were necessary to achieve this objective. The claimant’s action was successful with the Tribunal agreeing that the action taken in removing her as a Country File presenter constituted age discrimination. The claim of sex discrimination was rejected.
Beck vs. Canadian Imperial Bank of Commerce (2010)
Beck (claimant), aged 42, was dismissed from his role as head of marketing, at which time he received a basic salary and discretionary bonus. The justification used by the Canadian Imperial Bank of Commerce (CIBC) was that his role with the bank was redundant. Subsequent to this, the respondent initiated a recruitment drive for a different team, including a head of marketing and set out a series of attributes which the successful candidates needed which include the following: ‘a younger, entrepreneurial profile (not a headline profile rainmaker)’. The claimant brought various claims against the respondent, amongst them unfair dismissal and age discrimination. Both these claims succeeded. The Tribunal agreed that the claimant’s role was not redundant and made a monetary award to the claimant in relation to age discrimination. The claimant noted that he comfortably satisfied all of the person specification requirements for Head of Marketing, apart from the fact he could not be described as ‘younger.’ The Tribunal, although expressing that they thought it highly unlikely the respondent would dismiss someone in order to recruit someone a few years younger, decided that the use of the word ‘younger’ in the person specification was enough to shift the burden of proof to the respondent. They found that the respondent, had not discharged the burden of proof that the reason for dismissal was not significantly influenced by his age, and thus the age discrimination claim succeeded. The respondent appealed against this ruling. On the age discrimination claim, the Employment Appeal Tribunal concluded that the Tribunal had meticulously gone through the reasons for dismissal given by the respondent and was entitled to reach the conclusion that the respondent’s evidence was not genuine and that they were rationalising after the event. 
The number of tribunal cases which relate to unfair dismissal totalled 67 (45%). Fifty-four (81%) of the claims either failed, were dismissed or struck out. For dismissed claims, the Tribunal’s judgement was failure by the claimant to establish a case against the respondent through supporting evidence. Claims were also struck out when the claimant had less than the one year’s continuous service required to claim unfair dismissal. For unfair dismissal claims, 9 (13%) were successful as judgements were awarded in favour of the claimant. Three (5%) default judgements arose in favour of the claimant because the respondents failed to respond to the claim in the time limit permitted by the tribunal. Furthermore, 35(52%) of these were dismissed for several reasons including where the claim was without foundation; have no reasonable prospect of success; presented outside of the permissible time limits; withdrawn by the claimant and subsequently dismissed; found to be outside of the jurisdiction of the tribunal; the claimant did not have the required length of service to bring the claim; not supported be relevant evidence and not well founded. From the failed cases, there were 13 claims which accounted for 19% of the unfair dismissal cases for the same reasons as stated above for dismissed cases. The last category of the unsuccessful cases was those which were struck out, which totalled 6 (8%) cases of all unfair dismissal claims. Finally, 1 (1%) was settled through conciliation between the parties to the grievance.
Conclusion
The purpose of this research was to determine whether United Kingdom’s anti-age discrimination legislation was effective in achieving its goal of non-discrimination on the basis of age. An examination of the tribunal statistics revealed that discrimination on the basis of age appears to be continuing within workplaces in the United Kingdom. Indeed, within the employment context, the language which is sometimes used, may at face value seems discriminatory, but has not always been interpreted by the Employment Tribunal as such. For aggrieved parties alleging discrimination, the Tribunal decisions illustrate the importance of having evidence which is robust enough to prove a case of discrimination. However, the Tribunal decisions also highlight that the exceptions upon which employers can rely, may inadvertently permit discrimination against employees on the basis of their age, to continue. It is clear that these exceptions to some extent stymie the potential effectiveness of the anti-age discrimination legislation. Our review has shown that although the legislation establishes a necessary and useful framework for determining age discrimination and for protecting individual rights, the legislation on its own is unlikely to be sufficient to effect complete non-discrimination.
The enactment of the Equality Act, 2010 did bring with it some changes which arguably extends the rights and privileges of employees within an employment context.  Notwithstanding this, the overarching objective of the Equality Act, 2010 aligns with the goals of the Employment Equality Act, 2006, which is to eliminate age discrimination. Indeed, because of over reliance of legislation on the individualistic nature of enforcement, there is unlikely to be any significant and comprehensive changes made within workplaces in the United Kingdom at least in the immediate and short term.  There remains no legislated responsibility to for the Equality Commission in the United Kingdom to monitor workplace practices, i.e. no change from the self-regulatory nature of the legislation, and in addition, the damages awarded to claimants remain modest (see McCrudden, 2007). In addition, there are opposing duties imposed on workplaces contingent upon the sector into which they may be categorised. For example, public sector workplaces, under the Equality Act, 2010, have a legal duty to advance equality, eliminate discrimination and foster good relations between older and younger workers. However, there is no similar duty imposed upon private sector workplaces. This dichotomous approach could by extension contribute to a fractured approach to equality and non-discrimination, and one which is less effective in achieving the objective of non-discrimination which the legislation intended.
In researching age discrimination in law and practice, Encel (2001) took the view that one of the potential contributors to a reduction in age discrimination in employment would be ‘greater exposure of research findings’ (Encel, 2001:16). Indeed, with the execution of this research can offer insight as to the extent to which the legislation has achieved its goal. This research also has an objective of positively contributing to the extant literature as it relates to older workers and age discrimination; however, it also has as an implicit goal the provision of assistance to policy makers as to the changes within employment policy and practice which would be effective. What emerges from this research is that if the government of the United Kingdom and its legislature is committed to the reduction and/or elimination of age discrimination then further action needs to be taken. Enforcement and more punitive action are needed for those who fail to comply with the legislative guidance and stricter guidelines vis-a-vis tightening of the multiple exceptions. 
Given the relatively short period of time, which has now expired since the enactment of the initial anti-age discrimination legislation, the findings from this research study may be regarded as an assessment of the short term position. However, the pursuit of medium or long-term analysis of HR change occurring in the workplace vis-à-vis the Employment Equality Act, 2006, and its new life in the form of the Equality Act, 2010 could be an opportunity for further research. In this regard, government policy and research could be conducted on the scope for monitoring and enforcing the principles of the Equality Act, 2010 to ensure, as far as possible, that age discrimination continues to be proactively addressed where required. 
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	2006/07
	2007/08
	2008/09
	2009/10
	2010/11
	2011/12
	2012/13

	Withdrawn
	51
	38%
	616
	35%
	792
	32%
	1,500
	39%
	1,500
	40%
	1,600
	42%
	902
	32%

	ACAS Conciliated
	56
	41%
	800
	45%
	990
	40%
	1,500
	39%
	1,300
	35%
	1,200
	32%
	1,212
	43%

	Struck out (not at hearing)
	11
	8%
	67
	4%
	243
	10%
	270
	7%
	350
	10%
	500
	13%
	141
	6%

	Successful at tribunal
	0
	0%
	56
	3%
	53
	2%
	95
	2%
	90
	2%
	48
	1%
	113
	4%

	Dismissed at preliminary hearing
	5
	4%
	83
	5%
	117
	5%
	110
	3%
	120
	3%
	100
	3%
	113
	4%

	Unsuccessful at hearing
	6
	4%
	147
	8%
	259
	10%
	330
	9%
	320
	9%
	290
	8%
	310
	11%

	Default judgement
	8
	6%
	9
	1%
	18
	1%
	31
	1%
	21
	1%
	26
	1%
	28
	1%

	Totals
	137
	100%
	1,778
	100%
	2,472
	100%
	3,836
	100%
	3,701
	100%
	3,764
	100%
	2,818
	100%

	Awards
	2006/07
	2007/08
	2008/09
	2009/10
	2010/11
	2011/12
	2012/13

	 Maximum Award  
	N/A
	£12, 124
	£90,031
	£48,710
	£144,100
	£144,100
	£72,500

	 Median Award  
	N/A
	£1,526
	£3,000
	£5,868
	£12,697
	£6,065
	£4,499

	 Average Award  
	N/A
	£3,334
	£8,869
	£10,931
	£30,289
	£19,327
	£8,079

	N/A – Not applicable
	

	Cases disposed – Cases which have been decided by UK Employment Tribunals

	Source: UK Employment Tribunal Service Statistics (2006-2013)


	Table 2a – Sample of age discrimination claims according to outcomes and employment practices (n=125)

	
	Failed
	Dismissed
	Default judgement
	Struck out
	Successful
	Settlement
	Withdrawn
	Totals
	Total(%)

	Recruitment and selection
	6
	4
	1
	5
	0
	0
	0
	16
	13%

	Redundancy
	0
	2
	10
	1
	18
	0
	0
	31
	25%

	Unfair dismissal
	13
	35
	3
	6
	9
	1
	0
	67
	54%

	Victimisation and harassment
	3
	3
	1
	1
	2
	1
	0
	11
	9%

	Totals 
	22
	44
	15
	13
	29
	2
	0
	125
	

	Total (%)
	18%
	35%
	12%
	10%
	23%
	2%
	0
	
	100%


	Table 2b - Reasons for outcome (lack of success) (failure, struck out, dismissed, n=79)

	Failure to provide evidence
	21

	Claims presented out of time or out of the scope of the Tribunal
	26

	Claims not well founded
	32

	Total
	79
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