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Abstract


Although Indonesian government protects, maintains and ensures freedom of religion for minority religions in the Constitution, but the freedom is not necessarily applicable in practice of religious life because the state due to as protector and guarantor of freedom, but in the other side of the State turns into one of the actor of freedom violations of religion minority. This article will discuss two fundamental issues that interfere freedom of religion in Indonesia. The first thing is that the State interfere with the freedom of minority religion and second that the state did deprivation of freedom of religion against minority religion groups, either directly or by negligence.
This article will also evaluate the basic concepts of human rights protection as non-discrimination and equality principle as two of the most important pillars of Human Rights architecture, the Indonesian Constitution of 1945 as Groundnorm, and its derivative norms in some national procedures. In addition, this article also discusses a comprehensive state policy context on dilemma facing minority religion to acquire their rights and freedom.  
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Introduction
	
	Freedom of religion and belief is part of universal human rights or fundamental freedoms of each individual as stated in the Universal Declaration of Human Rights (UDHR). The right to freedom of religion is non-derogable rights and even in emergency. Therefore, freedom of religion is a fundamental rights of every individual and must be protected by the state. Religion or belief are the property of the individual does not belong to the state , so that when someone does a conviction , for an interpretation of the religion , is the authority of the individual and will be accountable to the creator of religion and belief . But unfortunately it does not apply in Indonesia where the country is still very limit the person to carry out the beliefs and religion.
	Escalation of intolerance, conflict, and some violence against minority religions become an important issue in the democratic process in Indonesia today. Indonesia as a law state (rechtsstaat) expressly stated in Article 29, paragraph 2 in the Indonesian Constitution of 1945 that state  guarantees freedom of every citizen to religion and belief. However, the guarantee of freedom of religion and belief that lately more often questionable, especially after the occurrence of anarchism acts overrides minority religions. Freedom of religion reflects the complexity of relationship between state and religion in Indonesia. In addition, the state as the highest political authority has been doing some kind of discrimination against minority religions. The state is required to be responsible for maintaining, fulfill and promote diversity and difference, and do not make the rules discriminatory and ignored religious diversity. As a result , frequent acts of intolerance in the form of violence in the name of religion is done by certain religious groups against religious minorities. In this situation, the state is failed to perform its obligation to provide protection for freedom of religion, and is regarded as one of the actor of violations of the rights to freedom of minority religions. 

1. Legal Standing for Freedom of Religion and Belief in Indonesia.

The rights to freedom of religion or belief is expressly guaranteed by the Constitution of the Republic of Indonesia (Undang-Undang Dasar 1945).  Article 28E paragraph 1, 2 and 3 of the Constitution of 1945 explicitly stated that:
1) 	Everyone is free to believe a religion and worship according to their religion, choosing education, occupation, nationality, chose to stay in the country and leave it, and the rights to return.
2) 	Everyone has the right to freedom of belief to believe, mind and attitude revealed in accordance with his conscience.
3) 	Everyone has the right to freedom of association, assembly and expression.

Moreover, Article 29 paragraph (2) also provides that  state guarantees the freedom of every citizen to belive their own religion and to worship according to their religion and beliefs. Meanwhile, Law No. 39/1999 on Human Rights, Article 22, paragraph 1, states that every person is free to worship according to his religion or belief. 

The principle of freedom of religion and belief in the international human rights document is explicitly mentioned in Article 18: Everyone has the right to freedom of thinking, believing and religious; this right includes freedom to change his religion or belief, and freedom to practice one's religion or belief in teaching, worship and obedience, either alone or jointly with others, in public or private. The right to freedom of religion is also expressed in more detail in the International Covenant on Civil and Political Rights. This convention has been ratified by Indonesian government through Article 18 of Law No. 12 Year 2005,  providing the right of everyone to freedom of thinking, believing and religious and protection of these rights.
Furthermore, Article 22 of Law No. 39 Year 1999 on human rights also guarantees the right to freedom of religion or belief:
Article 22:
(1)   Everyone is free to believe their religion and to worship according to their religion and belief.
(2)   The State guarantees the freedom of every person to believe their religion and to worship according to their religion and belief.

In addition, Indonesia has also ratified the International Covenant on Civil and Political Rights (ICCPR) in 2006 and Convention on Elimination of All Forms of Racial Discrimination (ICERD) in 1999. Both conventions also guarantees the right to freedom of religion and belief as well as elimination of all forms of discrimination including religion.

 

2. Freedom of religion and belief in Indonesia.

A very comprehensive set of rules shows that Indonesian government clearly recognizes freedom of religion as one of the negative freedom and can not be intervened and influenced by any party, including the State in order to reducing the scope of the right and freedom. Rawls states:  “freedom can always be explained into three things: free actors, limitations or restrictions released from them, and what they do not have to be free[footnoteRef:2]. Freedom of religion for minority religions is not going well in Indonesia. Frequently, some intentional acts of violence and restrictions on freedom of religion practiced by one religion or sect against another religion or sect. Therefore, the state or government does not have the right to prohibit any religion except the religion of disturbing public order. Prohibition case against religious sect considered heretical, such as the Ahmadis and other religious sects by government, as well as the actions of a group of people who commit acts of violence and vandalism against places of worship or to the flow are evidence of human right violations. Other examples of violations of freedom of religion can be seen in laws and policies drafting. In prossedur of rulemaking on freedom of religion,  the government should pay attention to the growing aspirations of the people, proactively acting to encourage manifest religious tolerance and facilitate dialogue between public demands of people of different religion or sect. [2:  John Rawls, Teori Keadilan ( A Theory of Justice) 42 (Yogjakarta: Pustaka Pelajar 2011)] 

When examined, there are two things that are implicit in the obligations of the state. First is that the rights to worship freely is guaranteed by the state as long as the implementation is not contrary to morals and interests and public order; Second, the state shall provide guarantees and protection in practice. Human rights would not exist without the concept and strict protection of the state. So the state is the only party as the most responsible for reduction of the rights to worship for minority religion.
In the case of acts of omission, the state has failed to carry out the role to ensure the implementation and fulfillment of the rights of minority freedom of religion. Indonesian government tolerate acts of intolerance and discrimination against minority religion, including allowing non-state actors such as Islamic Defender Front (FPI) to act intolerantly to minority religious groups. In the field of human rights crimes, the State has committed acts of negligence on actor of freedom of religion by non-state actors, then State does not perform its constitutional obligation for the protection, promotion, enforcement, and the right to freedom of religion and minority religion belief. Policy and practice on discrimination against religion and belief groups or government can be presumed as a violation of freedom of worship. The state measure is considered as a highly immoral act[footnoteRef:3].  [3:  Oni Ben Ardelean, Liberty, The Forum Internum of Faith and Belief, European Journal of Science and Theology, 2013: (5) 23-33] 

Implementation of freedom of religion rights for minority shall be guaranteed by the State without fear of running it. However, the guarantee is only a slogan because Government of the Republic of Indonesia under Constitution of 1945 now faces a critical moment in which the government can not perform its constitutional obligation to guarantee the right to freedom of religion of minority group as mandated by the constitution. Freedom of religion or belief of minority religion in Indonesia have been ignored and the State tends to cruelty and deprivation - the basic rights of people and against Indonesian National Development Program.
	The State should make non discriminatory rule against minority religious groups. Niebuhr claim that in the rule-making of freedom of religion, the state should be guided by regulative principle of freedom (liberty) and equality as a fundamental element because without these elements, the state may not give it justice[footnoteRef:4]. State deliberately enact legislation depriving and limiting freedom of religion and belief of religious minority. For example: Joint Regulation of the Minister of Home Affairs No. 9 of 2006 and the Minister of Religion No. 8 Year 2006 on Guidelines for the Implementation Task Regional Head / Deputy Head In Maintenance of Religious Harmony and Construction of Houses of Worship or often referred to by the regulation Construction of Houses of Worship. These regulations define the restriction - limiting the right of certain religion to build house of worship. Article 14 paragraph 2  letter a of Joint Regulations clearly state that it is required the support of 60 people for the establishment of houses of worship. In reality, however, religious minorities find it difficult to meet the requirements specified by the rule because it is very difficult to obtain the consent of community living around the place of worship. While it has been set forth in the Joint Rules, difficulties experienced by religious minorities occurred due to local governments also do not have good faith to assist religious minorities in order to obtain approval from communities living close to the house of worship.  [4:  Benjamin F. Intan, Pluralisme Agama dan Negara Berkeadilan (Religious Pluralism and Fair State), Majalah Veritas Dei, Vol. 3 No. 1 Tahun 2010] 

Enacting Joint Decree of the Minister of Religion and Minister of Domestic Affairs Number 9 and Number 8 Year 2006 on Guidelines of Task Implementation of Regional Head/Deputy of Regional Head in the maintenance of religious harmony, and establishment of houses of worship is contrary to freedom of religion or belief for each individual, including determine the new religion. Furthermore, the existence of such a rule is seen as an act of the state to justify intolerance and violent behavior committed by the state[footnoteRef:5]. On the other hand, the existence of joint decree is a form of state intervention intentionally made to reduce or inhibit the freedom of religion of minority. This also can be seen as a rule are deliberately created by the state for not arbitrary to interpret and practice religion or adding a new religion to already recognized by the state, because such action would be punished for violating article 156 a of KUHP (Indonesian Criminal Code). Thus, other forms of restriction by the state, not just limited to the internal freedom but also on the external freedom of individual.  [5:  Ismail Hasani, Dokumen Kebijakan Penghapusan Diskriminasi Agama/Keyakinan (Elimination of Discrimination on Religion / Beliefs Policy Document) 11(Jakarta: Pustaka Masyarakat Setara 2011).] 

Ironically,  the existence of Forum for Religious Harmony (FKUB) which should be established by government to maintain religious harmony, but it is unfortunate because the forum in practise merely a means to fetter the rights of minority groups. There are a variety of reasons, for example: Article 14 paragraph 3 states that “all matters relating to the requirements for the establishment of places of worship must obtain the signatures from 60 residents who live around the houses of worship as well as authorized by the head of the area”. However, to obtain such support is very difficult for many reasons, such as prejudice against the establishment of house of worship of minority religion, intimidation and extortion appear in the permit the establishment of such houses of worship. Rules that binding minority groups often lead to the emergence of mass pressure that leads to violence. This condition is very dangerous for freedom of religion because in addition to tolerate any form of discrimination and abuses committed by majority religious group and also actors performed by non-state actors as radical group (FPI) as if it is considered reasonable and no protection provided by the State. As stated by Hart[footnoteRef:6] “the greatest danger is not because the majority can use force to suppress the minority, but that the spread of democratic ideas could revive narrow minds that they should act. Rulemaking without such principles are not only considered as harassment, but also considered as crisis of law or immoral”[footnoteRef:7].  [6:  H.L.A. Hart, Hukum, Kebebasan dan Moralitas  (Law, Liberty and Morality ) 16 (Jakarta: Genta Publishing 2009)]  [7:  Satya Arinanto, Kumpulan Bahan Bacaan Hak Asasi Manusia (Reading Materials on Human Rights) 195 (Jakarta: Fakultas Hukum Universitas Indonesia 2001)] 

According to the United State Commission Report on International Freedom of religion (USCIRF) 2014, a report on Freedom of religion condition and violation of freedom of minority religion religion in Indonesia, notes at least 430 churches have been attacked, forcibly closed and burned in the past decade, and Jakarta Christian Communication Forum report attacks on churches increased from just 10 times in 2010 to 75 times in 2013. The reason for violations occurrence of freedom of religion in this period shows the weakness of government's commitment to freedom of religion in Indonesia. From some countries that restrict freedom of religion, Indonesia is one country that ignores the rules and discrimination against minority religion[footnoteRef:8]. State institution in Indonesia in addition to acting to protect human rights also serves as one of the usurper the freedom rights of minority religion[footnoteRef:9]. The State often tolerate acts of intolerance against minority groups with the intent and purpose to perpetuate power[footnoteRef:10]. Religious values is no longer used as a source of state ethics, ideology is defined unilaterally, state authorities have been abused to maintain power and/or maintain the status quo. The involvement of some groups in society want to manipulate religion to the problem put the group interests and is considered very dangerous for democratic process in Indonesia[footnoteRef:11]. The majority group is a valuable political asset for survival of the ruling political. As Asroni states “in the absence of support of the majority religious group, a regime will fall easily”[footnoteRef:12]. [8:  Kevin Boyle, Juliet Sheen, Freedom of  Religion and Belief: A World Report (1997)]  [9:  Manotar Tampubolon, Disfungsi Mahkamah Konstitusi selaku Pengawal Hak-hak Konstitusional Kelompok Agama Minoritas (Dysfunction of the Constitutional Court as a guardian for Constitutional Rights of Minority Religious Groups) 171 (Jakarta: Pustaka Masyarakat Setara)]  [10:  Satya Arinanto, Hak Asasi Manusia Dalam Transisi Politik di Indonesia (Human Rights in Political Transitions in Indonesia) 359 ( Jakarta: Fakultas Hukum Universitas Indonesia 2008)]  [11:  Haryatmoko, Etika Politik dan Kekuasaan  (Ethics Politics and Power) 66 ( Jakarta: Kompas Media Nusantara 2014)]  [12:  Ahmad Asroni, Menyegel Rumah Tuhan: Menolak Kadar Kemaslahatan  Peraturan Bersama Menteri Agama dan Menteri Dalam Negeri  No 9 Tahun 2006 dan No. 8 Tahun 2006 dalam mereduksi Konflik Pendirian Rumah Ibadah  (Sealing the house of the Lord : Rejecting the benefit levels of the Joint Regulation of the Minister of Religious Affairs and the Minister of Home Affairs No. 9 of 2006 and No. 8 of 2006 in reducing conflict Construction of Houses of Worship),  Jurnal Religi  2012  8 (1) : 63-68] 

Refendi Djamin (AHRC, 2014) in his report on ASEAN Intergovernmental Human Rights Commissison (AHRC) concluded that one of the problems of freedom of religion in Indonesia is that the crimes committed directly against freedom of religion is supported by discriminatory state regulation. Claims that violations of individual human rights are not only limited to the victims of violations of the law, but including the failure of the state to act correctly is considered correct by law for these rights. That is not to say that the state is only a violation of freedom of the right not to apply the prohibition of worship but including the government's failure to provide security for various religions to practice their religion, including discriminatory policies and religion politicization for special interests, the whole country is a violation of the positive obligation of the country. Although the obligations imposed and as a responsibility of the state, but the state often become predators of freedom of religion, particularly against minority religion. Pieris claims that government as the executive mandate of the people who use mandate as a tool to legitimize themselves and use it as pressure tools[footnoteRef:13]. Furthermore, the state politicizing religion, state alignments against the majority group is not without purpose, but at the end is the continuity of power[footnoteRef:14].  [13:  John Pieris, Pembatasan Kekuasaan Presiden  (Restrictions Powers of the President), Jakarta: Pelangi Cendekia 2007 p. 47.]  [14:  Benjamin F. Intan Ibid] 


3. Violation of freedom of minority religions in Indonesia

Violation of the rights to freedom of religion in Indonesia is a very difficult problem to overcome because the state should act to protect but changed become one of the violator of rights to freedom of religion. Sukma (2005: 1) addresses the nature and magnitude of the problem becomes more complicated when the state itself has become part of the problem and not as solution. Various kinds of violations of freedom of religion from direct action to indirect actions undertaken by the State such as assessment of a false religion, to the imposition of beliefs. State entitled to assess a person whether he has a false religion or not. False religion is punishable under criminal law in Indonesia. According to data released by the Wahid Institute, a leading NGO dealing with issues of human rights and freedom of religion, show that violations of freedom of religion against minority religion increased significantly both by state actor and non-state actor. During January to December 2013, the number of offenses or acts of intolerance found in Indonesia is still high or intolerance event to minorities amounted to 245 cases in which 106 events (43%) involve state actor and 139 events (57%) by non-state actor[footnoteRef:15].  [15:  Laporan Tahunan Kebebasan Beragama, Berkeyakinan dan Intoleransi (Annual Report on Freedom of Religion , Belief and Intolerance ) 23 ( Jakarta: The Wahid Institute 2013)] 

	Direct action commonly done by the state in violating the rights of minority group such as enacting discriminatory laws which disadvantage minority religion, become demolition actor of houses of worship on the pretext of not having building permit (IMB). On the other hand, negligence actions are often carried out by the Indonesian Police Officer (Polisi Republik Indonesia) against non-state actor who commit violence acts and intolerance towards minorities and police tend to support the anarchic actions undertaken by non-state actors. In chaotic situation, the state does not use coercive instruments to prevent intolerance and discrimination acts experienced by minority religion groups. So, it may not be an overstatement to say that the state is referred to as "mind setter" in some anarchist actions that occur on minority religion. Deprivation of the right to religious freedom  and belief which is characterized by the radicalization of religious sentiment and hatred against religious minorities can not be denied as a result derived from an ambiguous state policy[footnoteRef:16]. The government, with officials apparatus, it continuously promote and supports a number of regulations which violate the right to freedom of religion or believes[footnoteRef:17].  [16:  Komisi Untuk Orang Hilang dan Tindakan Kekerasan: Panduan Pemolisian & Hak Berkeyakinan, Beragama dan Beribadah (Commission for Missing Persons and Violence : A Guide Policing & Right Belief , Religion and Worship) Jakarta: Kontras 2012 p.1]  [17:  Laporan Situasi Hak Asasi Manusia Tahun 2011 : Menuju Titik Nadir Perlindungan Hak Asasi Manusia (Report on Human Rights Condition  in 2011 : Towards Scratch Protection of Human Rights) Jakarta: Lembaga Studi dan Advokasi Masyarakat 2012.
] 





Tabel 1. Religious Freedom Violation by state actors in 2013

	No
	Kind of Abuse or intolerance by state actors
	Total

	1
	Inhibit/sealing a place of worship
	28

	2
	Belief coercion 
	19

	3
	Prohibit/Stop Religious Activity
	15

	4
	Criminalization on the basis of religion
	14

	5
	Discriminationon the basis of religion
	10

	6
	Omission
	9

	7
	Prohibit flow allegedly heretical
	8

	8
	Spreading hatred
	2

	9
	Threaten and intimidate minority groups
	1

	
	Total 
	106



Source: The Wahid Institute Report on Religious Freedom 2013


 Tabel 2. Religious Freedom Violation by non-state actors in 2013

	No
	Kind of Violation or intolerance by non-state actors
	Total

	1
	Physical attacks
	27

	2
	Rejection, closing and sealing the church
	25

	3
	Prohibition and restriction of religious activities
	16

	4
	Heretic
	13

	5
	Spreading hatred
	11

	6
	Intimidation
	11

	7
	Belief coercion 
	 9

	8
	Discrimination on the basis of religion
	 9

	9
	Rejection, sealing and closing JAI Mosque 
	 7

	10
	Expression Restrictions on the basis of religion
	 5

	11
	Humiliate other group/religion
	 4

	12
	Mosque rejection 
	 2

	
	Total
	139



Source: The Wahid Institute Repot on Religious Freedom 2013



4. Deprivation of Forum Internum and Forum Externum

	State also recognizes some institution existence and legitimacy in state arena which are also legitimating the intolerance and discriminative actions on certain religion/beliefs adherents, such Formation of  BAKORPAKEM (Coordinating Body for Monitoring Mystical Beliefs in the Society) which consists of the Attorney General, Minister of the Internal Affairs, Police, where one of its decision stated that the flow of Al- Islamiya Al - Qiyadah as cult because his teachings contrary to the teachings of Islam, because it AJEL prohibits the teachings of Al - Qiyadah Al - Islamiyah, second, the legal process . Indicates that TPKB raised two cases of state intervention against conviction in 2007 of its citizens through the legal process, namely : 1. the police to arrest the leaders and followers of al- Islamiya al Qiyadah with accusations of blasphemy as referred to in Article 156a of the Criminal Code on blasphemy . 2. The decision of the Supreme Court of Cassation ( Supreme Court ) 3 years in prison against Muhammad Abdul Rachman of Eden Community dated 09 October 2007, which previously acquitted by the Central Jakarta District Court Decision of 06 December 2006. The Supreme Court stated that Abdul Rachman proven legally and convincingly guilty commit criminal acts of desecration against a religion followed in Indonesia and writing in public broadcasting containing feelings of hostility, hatred ( article 156a of the Penal Code and article 157 of the Criminal Code ). Thus, state intervention in the belief it is unlawful because the state does not have the authority to criminalize beliefs of its citizens throughout the conviction does not violate the law. This clearly contradicts the principle of religious freedom is the freedom internally or referred to the freedom of being (forum internum) is a religion of freedom and also the external freedom, or so-called freedom of action (forum externum) which means the freedom to manifest, to implement the teachings of religion and belief someone .

4. Challenges in enforcement of the rights to freedom of religion

Difficult challenges faced in the enforcement of rights to religious freedom of minority religions is due to the weak of state’s role in its function as a protector of the people, which is also related to its malfunction in ensuring the freedom of every individual. State has failed to ensure freedom of religion for all citizens. In fact, it is set out clearly in the constitution that every citizen has the right to live a religion or respectively belief. But the state takes nothing when the incident occuring attacks on minority religion. State often allows non-state actors depriving the rights of minority religion so as if such action is deemed valid. Even the state does not have any action in facing of discriminatory local regulations related to religious issues that breed in some areas, thereby increasing discrimination against minority religion. State’s role should protect the realization of the rights of freedom of religion for minority religion become weak and often not present to maintain the harmony of religion and belief. At the goals side,  the law became the ruler tools and contrary to state ideology (Pancasila) that core rule of law, social expediency, justice for the sake of national interest, the recognition of human dignity, respect and protection of human rights and principle of unity in diversity[footnoteRef:18].  [18:  Arief B. Sidharta, Filsafat Hukum: Diktat Kuliah Program Doktor Ilmu hukum (Lecture material for Doctoral Program law ) 4 . Jakarta: Universitas Pelita Harapan 2013.] 

Positivism is also one of the challenges in the enforcement of rights of religion minority. This way of thinking is to look at the law does not apply on the grounds that the law has no basis in social life or the life of the nation, but got a positive form of the competent institution. Law is order, and there should be no relationship between legal and moral. The mindset that tends to envelop the constitutional judges in making court decisions relating to freedom of religion. For example: the power to make orders such as Minister Joint Regulation, these rules resulted in a shift in the principles and regulations concepts of State Law put in law made by government as a measure of truth. This Minister Regulation is used by government to legitimize itself to curb the freedom of minority religion.

In other cases, there is a contradiction between what is stated in the constitution in addressing discrimination against minority religion. The reason is most easily seen in the rule of law itself. The Constitution is equipped with various guarantees the rights of every citizen, including the right to exercise religious beliefs. However, those who stand in the position of authority does not have the will to enforce the law, state actors often politicize religion for personal or group interests, then they do not hesitate to betray the Constitution. The most obvious example in this case occurred when the Constitutional Court (MK) reject Reconsideration of Law 1 PNPS 1965 on the Prevention of Abuse and Religion Defamation. The reason for rejection of the Constitutional Court on the Review was impressed very political. Just because they are surrounded days with intimidation from radicals, the Court felt compelled to reject it merely on the grounds of "safety".

Conclusion
	
	Indonesia has make seriuos effort to guarantee freedom of religion and protecting the rights of minority religion. In addition to the clear intention of the constitution and other laws, government also ratified the rules of international law, such as ICCPR, which protects minority religion. Indonesian government, however, has reneged on its citizens the right to freedom of religion as stipulated in the instrument of national law and international law, namely Articles 28 and 29 of the 1945 Constitution, Article 18 of the Universal Declaration of Human Rights ( UDHR ), Article 18 of the International Covenant on Civil and Political Rights ( ICCPR ) through Act . No. 12 of 2005 , Article 22, No. 39 Year 1999 on Human Rights. Thus the state has ignored the mandate of the Constitution and international human rights law which mandated the state to perform its obligations is to respect,  protect, fulfill the rights of its citizens.
	State action that intentionally fail to prevent acts of intolerance by intolerant groups and the establishment of discriminatory rules by the State in the protection of the right to freedom of religion into the gate of various forms of violence and discrimination against adherents of minority religions. The situation is even worse when it turns out the state does not provide protection , but also actively commit violations of the rights of religious freedom of minority religious groups .
	By looking at the phenomenon of deprivation of freedom of religion in Indonesia , the recommendations should be given to the state , namely: the State shall provide assurance and certainty to citizens in the running of religion and belief respectively as the mandate of the Constitution and international human rights law not only in the form of rules , but also in practice. It  shall take firm action to militia groups who commit acts of violence in the name of religion through the legal process . The State shall revoke all laws and regulations are into it and restrict freedom of religion and belief. In addition, majority religious group should respect the differences of religion and belief in accordance with the principle of unity in diversity. Both majority and minority groups should avoid violence and promote dialogue if it considers there is a difference of religious thought and belief .
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