Abstract (EOI 2009 Conference):

Social Cognition and the Visibility of Sexual Orientation: Lessons from Schema Theory for Employment Discrimination
Social psychologists have demonstrated that our perceptions of the world are shaped by schemas: sets of beliefs about people, events or situations that guide our interactions with these things. Thus, we treat a person in what we perceive to be an appropriate manner, that is, consistent with our schema.  We cease to see the individual and instead act upon the representation; her characteristics and actions become invisible and are subordinated into our schema.  

Even where lesbian, gay and bisexual (LGB) persons in Europe and the United States have legislative protections against employment discrimination, the schema of lesbians and gay men used by some judges, tribunals and organizations has prevented them from appropriately interpreting legal doctrine and precedent and has led to anomalous results or missed opportunities to improve workplace life. Moreover, the relatively unconscious nature of schema-matching, which is a feature of both legal and non-legal reasoning, has exacerbated this tendency for inaccuracy and distorted legal doctrine and equality policy where lesbians and gay men are involved.

Although British and European equality regulations differ from American laws, they share a legal paradigm based on protected classes – including distinct categories of sexual orientation and gender. Because American legislation prohibits employment discrimination based on sex but not sexual orientation, some of the most striking examples of the flaws in schematic thinking about LGB people have occurred under Title VII of the US Civil Rights Act of 1964, specifically in those cases involving same-sex sexual harassment. Using these decisions as case-studies, this paper explores how social schema theory informs and misinforms organizations and judicial decisions.  Thus, sexual orientation is sometimes rendered invisible and other times hyper-visible.  Empirical studies of LGB persons’ treatment and experiences in UK and US courts reinforce social cognition theory and insights to illuminate the weaknesses inherent in US, UK, and European legal regimes and associated equality policies. 
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