Discrimination on sexual orientation: the ECHR, EU directives and their application in Italy

The principle of non discrimination is stated in several European human rights declarations. Article 14 of the Convention for the Protection of Human Rights and Fundamental Freedoms is devoted to this aspect, although featuring many limits. It does not contain a right per se but has to be read in combination with the other provisions of the Convention and its Protocols. The actual restrictions will disappear when Protocol no. 12 will be ratified by all members of the European Council.
Article 14 was used by the ECHR in combination with article 8 to face episodes of discrimination based on sexual orientation. Several judgments show that such discrimination is widespread – mostly in family affairs. Recently the Court has been taking a more incisive role in condemning European Council member States, if liable. The comparison of two sentences, Fretté and E.B., can help to better understand the new orientation. 
At the European Union level, the principle of non discrimination is solemnly stated in article 21 of the European Union Charter of Fundamental Rights, signed at Nice in December 2001. When the Lisboan Treaty will be ratified by all EU member States the Charter will have a binding force and all the factors mentioned in article 21 as elements of discrimination – e.g. sexual orientation – will have to be harshly fought. Today, two EU directives – 2000/78 and 200/43 – oblige EU members to recognize and combat discrimination based on race, disability, age and sexual orientation. Regarding the last factor, the European Court of Justice expressed its orientation in a recent judgment of great interest, concerning the Maruko case.

Finally, concerning sexual orientation and the Italian policy, Italy was reprimanded by the EU Commission for the bad application of the above-mentioned EU directives. However, following a research within the Italian Courts judgments, the European instruments combating sexual orientation discrimination have proven ineffective and insufficient.
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